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Passed by Shri Uma Shankar Commissioner (Appeals-I) Central Excise
Ahmedabad
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Arising out of Order-in-Original No AS PER ORDER dated :AS PER ORDER
Issued by: Assistant Commissioner, Central Excise, Din: Kadi, A'bad-ll.

g orfierrdl / wfars @1 9 ug el Name & Address of The Appellants/Respondents
M/s. Rainbow Papers Limited
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated. ‘
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(iiy  The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall _be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.
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2. One copy of application or O.I.O. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

—>Provided further that the provisions of this Section shall not apply to the stay application and

appeals pending before any appellate authority prior to the commencement of the Finance {No.2)
Act, 2014.
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(4)()) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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Following two appeals have been filed by the Deputy Commissioner of Central
Excise, Kadi Division, and Ahmedabad—III (hereinafter referred to as “the appellant
under Section 84(1) of the Finance Act, 1994, as per Review O1del passed by the
Commissioner of Central Excise, Ahmedabad-III (for short- the review authouty) against
Orders-in-Original (for short- “impugned orders™) passed in case of M/s Rambow Papels

Ltd, 1453, V111age—Rame, Kalol Mehsana Highway, Dist. Mehsana (hereinafter _1efened

to as the “respondent).

S Appeal No. 0OIO No. & date Review Order & | Amount

No Date involved

1 70/ST-4/STC- - | 158/Ref/2014 dated | 75 dated 20.10.2015 | 1,94,053/-
111/15-16 16.07.2015

2 73/ST-4/STC- - | 4/AC/Dem/CEx/14- | 76 dated 20.10.2015 | 1,94,053/-
111/15-16 15 dated 20.07.2015 : ‘

2. Briefly stated, the facts of the case is that the respondent had filed a refund claim

of Rs.2 23,028/~ with jurisdiction Central Excise Office on 11.02.2014, under notlﬁcatlon
No.41/2012-ST dated 29.06.2012 dated 29.06.2012, for the service tax paid on various
taxable services which has been used for export of their finished goods. The sald refund
claim was sanctioned by the jurisdictional Deputy Commissioner (JDC), vide order-in-
original No.42/Ref/2014-ST dated 01.04.2014. The department has filed appeal before
Commissioner (Appeals), wherein it was contested that the respondent had not fulfilled
the conditions laid down in the notification ibid and the refund was erroneously
sanctioned; that the JDC has issued protective demand dated 20.03.2015 for thé refund
sanctioned as the department has filed by the said appeal. The Commissioner (Appeals)
vide his OIA No.AHM-EXCUS-003-APP-172-14- 15 dated 18.03.20]5 has set aside the
OIO dated 01.04.2014 by holding that the respondent has not followed the p1ocedme
prescribed in para ( c) of the notification ibid; that no rebate shall be claimed vyhe1evel
the difference between the amount of rebate under the procedure prescribed in lsgiragraph
-2 and paragraph-3 is less than 20% of the rebate available under procedure specified in
pa1ag1aph—2 that in the case, the Commissioner (Appeal) found that the JDC has
sanctioned the rebate claim of Rs.2,23,028/- under para-3 of the notification 1b1d whereas
as per para -2, the rebate claim comes to Rs.1,90,299/- , thus the difference comes to less
than 20% of eligible amount of rebate claim under para-2 of the notification. h_ifﬁview of
Commissioner (Appeals) order dated -1.04.2014, the adjudicating authofity has
sanctioned rebate claim under the said notification as per unpugned order mentloned at
SrNo.1 of above table. In respect of impugned order mentioned at Sr.No.2 of above
table, the adjudicating authority has dropped the demand notice issued vide protective

show cause notice dated 20.03.2015.

2. Being aggrievéd, the Commissioner of Central Excise, Ahmedabad-III has

reviewed the impugned orders and accordingly the- appeilagtf-l%'afégfd‘leg\t\lle appeals on the
f/{‘g\:f g N,
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grounds that the order passed the Commissioner (Ai)peals) is in favour of the del:a_;artment;
that the adjudicating authority has committed gross error in sanctioning refu‘pd vide
impugned order dated 16.07.2015 and dropping demand vide impugned ordéar dated
20.07.2015; that the adjudicating authority has wrongly decided the case under denovo
prbceedings, since the Commissioner (Appeals0 has decided the OIO No.42/Ref@Ol4—lS
ST dated 01.04.2014 unambiguously and had set aside. Therefore, the. refund

granted/demand dropped by the adjudicating authority is required to be recovered.

4, Personal hearing in the matter was granted on 08/09.08.2016, 13/14.09.2016,
17.10.2016, 28.11.2016 and 20.12.2016. The respondent, however, did not avail the
opportunity of the personal hearing. As per provisions of the Section 35 of thve‘ Central
Excise Act, 1944, adjournment of hearing shall be granted three times. Since the
respondent has not attended for personal hearing, though sufficient opportunity has given

to as per provisions of the Section ibid, both the case are taken for decision ex-parte.

5. I have carefully gone through the appeal memorandum and other available on
records/documents. The limited issue to be decided both in the appeals is as to vwhether
the order passed by the adjudicating authority by denovo proceedings, 1'eléti11g to
erroneous refund of service tax as per the provisions of notification Nq.4lb012-ST

dated 29.06.2012 is correct or otherwise.

6. I observe that the issue involved in both the appeals is same and arising (')]‘.11 of the
impugned order decided by the adjudicating authority in view of OIA dated 187(:)3.2015.
It is the contention of the department that since the Commissioner (Appeals) hasgdecided
the matter by set aside the order-in-original No.42/Ref/2014-ST dated 01.04.2?)14 and
allowed totally in favour of the department, the adjudicating authority"l'lés .no"jli;‘iédiction
to decide the matter by denovo proceedings in favour of the respondent.” In the
circumstances, it is very much necessary to substantiate the order of Comr;iissioner

(Appeals) here. The relevant portion of the OIA is as under-

“4. I have carefully gone through the appeal memorandum, submission made
at the time of personal hearing and all available records/documents placed before
me. I have carefully gone through the provisions granting rebate under. Notifin.
No.41/2012-ST dated 29.06.2012. It is a conditional notifn. Its para 2 provides for
rebate of specified percentage of FOB value(which 0.12% in the present case)
whereas Para (3) provides for rebate of service tax actually paid(whic'h is uplo
0.50% of the FOB value). However, there is limitation Jor claming rebate in Para
(c) which is reproduced below:

“(c) the rebate under the procedure specified in paragraph 3 shall not be
claimed wherever the difference between the amount of rebate under the
procedure specified in paragraph 2 and paragraph 3 is less than twenty per
cent of the rebate available under the procedure specified in'‘paragraph 2;”

Accordingly, I find that the adjudicating authority has sanctioned rebate of
Rs.2,23,028/- under Para (3) whereas as per Para (2) it comes to Rs.1 ,90,299/-
(0.12% of FOB value). The difference comes to Rs.32,729/- whic/z_,-i§fflEE§flﬁ:e?Eo;\

20% of the eligible amount of rebate under Para (2) of the said nozij‘ic_c_zﬁéﬁp@‘f/ v‘> A
of Rs.1,90,299/-=Rs.38,059/-). So, I find that the respondent is  not /zizzo;ﬁfeg?y;v':;\
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claim rebate in terms of“Pa]Ja (3) and z‘he adjudiedting authority could have
restricted the rebate claim under Para(2) of the said notzf cation.

5. In view of above, I set-aside the zmpugned order and allow the appeal
Siled by the appellant. * -
7. On close perusal of the above OIA, I observe that the Commissioner (Appeals)

has clearly stated that since the differential amount comes less than 20% of the_é eligible
amount of rebate available under the procedure specified in paragraph ~2 of the
notification No.41/2012-ST, the respondent is not eligible to claim rebate inf:Ierms of
para -3. The Commissioner (Appeals) further stated the rebate clair}l in questién could
have been restricted under para-2 of the notification. In‘view of above observaﬁon, the
Commissioner (Appeals) has set aside the order passed by the JDC in totally In the
circumstances, [ observe that there is no scope for a denovo adjudication in the matter
and the adjudicating authority has proceeded beyond the decision of the Commissioner
(Appeals). Further, the adjudicating authority should have recovered the reb'aIe claim
sanctioned erroneously, vide the impugned order ‘n_.l_entioned at (1) in the table abbve and
also required to be confirmed vide the impugned order mentioned (2) above in the table.

Since the adjudicating authority has failed to do so, both the impugned 01dels are

required to be set aside.

ot

8. In view of above discussion, I set aside the above referred impugned orders and
allow both the department appeals. Both the appeals are disposed of in above terms.
Ay
et
(Uma Shanker)

Commissioner (Appeals-I)
Central Excise, Ahmedabad
2%12/2016

Attested

ZV\M»(,(L

(Mohanan V.V)
Superintendent (Appeals-I).

By Regd. Post A. D/Speed Post to:
1. The Asstt. Commissioner,
Central Excise Division, Kadi.

2. M/s. Rainbow Papers Ltd., f{/ @ :
1453, Village-Rajpur, Kalol Mehsana Highway, f"/}’
Taluka-Kadi, Distt: Mehsana. g F:

Copy to :- ' ' I*\s ©
1. The Chief Commissioner, Central Excise, Ahmedabnd AN g

2. The Commissioner, Central Excise, Ahmedabad-IIL
3. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad- III
or uploading tl}e order on website)
. Guard File.
5. P. A.File.
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